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Overview 
 The Hollis planning board issued a conditional approval for the development of a 32 
unit condominium complex at map 10 Lot 33-1 on November 5th 2019.  The record of this 
project is on file at the Hollis Town Hall under file number 2019:005 as well as 2018-0025.  
The conditional approval was granted based on the planning board’s incorrect interpretation 
of 6 different sections of the Hollis Zoning Ordinance.  This report serves to explain each of 
the incorrect interpretations.  It includes supporting detail explaining the improper 
interpretation, likely cause of the error as well as the proper interpretations and 
recommendations for the zoning board’s action regarding each matter.  Below is a table 
documenting each improper interpretation as well as the relevant section in the Hollis Zoning 
Ordinance. 
 

Table 1 Table of improper interpretations 

 

Item Subject Hollis 

Zoning 

Ordinance 

Section 

Section Title Paragraph 

1 Surface Waters XI Overlay Zoning Districts C 2 b 

2 Wetland VIII Definitions Not App. 

3 Hydric Soils XI Overlay Zoning Districts C 2 h 

4 Net Tract Area VIII Definitions Not App. 

5 Buffer zone XI Overlay Zoning Districts C 2 c 

6 Conservation Commission Approval of 
dredge and fill permits 

XI Overlay Zoning Districts C 3 a 
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Planning board’s interpretation of the definition of surface water 
 

The planning board incorrectly interpreted the definition of surface water as it relates to two ponds on the 
subject property.  Each of the ponds located on the site are considered surface water.  The developer did not 
account for the area of either pond when calculating the area of surface waters on the site.  The developer 
stated that “the ponds are manmade and could be removed” in note 5 on their site plan submitted on 8/28/19.  I 
have included an image of this site plan below and added a call out showing the incorrect language. 
 

Figure 1 note 5 of the developer's site plan submitted on 8/28/19 

 
 
 
 
 
 
 
 
 
 
 

The definition as provided in the section XI paragraph C 2 b of the Hollis zoning ordinance is included 
below. 
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From note 3 on the developer’s site plan dated 8/28/19 we can see that the subject site is located in the 

Aquifer Protection Overlay zone and therefore the definition above applies.  (Rectangular outline added for 
emphasis) 
 

Figure 2 note 3 of the developer's site plan dated 8/28/19 

 
 

The correct interpretation of the word surface water includes ponds. The language actually states that 
ponds are an example of water that should be considered surface water in the second sentence of the definition. 
 

Developer’s faulty assertions 
It is important to note that the definition of surface water makes no mention of weather the ponds are 

manmade or not therefore the planning board’s acceptance of the developer’s claim that the area of the ponds 
does not count as surface water because they may have been dredged led them to an improper interpretation of 
the ordinance.   

The developer also asserted that the definition of surface water was too broad to apply since all water on 
the ground could be considered surface water.  The developer cited swimming pools as an example of water 
which should not be considered surface water.   This argument is faulty since the water in swimming pools is not 
“on the surface of the ground” but is actually contained by a waterproof liner.  Regardless of the confusion 
caused by this misdirection, it is clear that the correct interpretation includes the ponds on this property since 
ponds are cited as an example of surface water in the ordinance.  It is important that this definition be interpreted 
correctly since understanding that the ponds are to be considered surface water has bearing on the calculation 
of allowed density for the project. 

 

Recommendation 
The ZBA should sustain this appeal and issue the following finding of fact 
 

 Ponds are considered surface water weather they are manmade or not 
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Planning board’s interpretation of the definition of wetland 
 
 

The planning board incorrectly interpreted the definition of wetland as it relates to land on the subject 
property.  The definition as provided in the section referenced above is included below. 

 
 

 

Improper direction for wetland delineation 
The definition of wetland in section VII of the Hollis Zoning ordinance includes land delineated in 

accordance with the Corps of Engineers Wetlands Delineation Manual, 1987.  The Hollis planning department 
requested an independent review of the wetland delineation performed by the developer, but due to the improper 
interpretation of the ordinance the independent review was not conducted in accordance with the Corps of 
Engineers (CE) Wetlands Delineation Manual of 1987.  This reference is key to understanding the correct 
interpretation of wetlands.   Delineation of wetlands on this site is complicated by the fact that the terrain was 
manipulated in the course of prior development.  Unauthorized disturbance of wetlands is treated differently in 
the Corps of Engineers Wetlands Delineation Manual of 1987 as opposed to the supplement of 2012.  The 
planning board’s incorrect interpretation of the definition of wetland and the planning staff’s incorrect direction to 
the town’s wetland consultant resulted in allowing area that should have been delineated as wetland to be 
classified as uplands.   For reference, the first page of the consultant’s letter is shown below.  The full copy is on 
file for review at the Hollis Town Hall.  The lack of the 1987 Corps of Engineers standard in Mr. Gove’s letter is 
evidence of the planning board’s misinterpretation of the ordinance since his review was relied upon in their 
decision and it was not conducted per our ordinance. 
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Figure 3Page 1 of Wetland Delineation Review from Gove Env. 

  

Note the lack 

of the 1987 

Corps of 

Engineer’s 

Manual 
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Proper interpretation of the definition of wetlands per the Hollis zoning ordinance 
The proper interpretation of the ordinance requires following the 1987 Army Corps of Engineer’s manual 

which relies on prior delineations in atypical cases such as the one before the board.  I am attaching an image of 
the site plan for subdivision of the property in 1997.   This plan shows two wetland areas on the site.  One 
irregular area located near the southern border of the property and another surrounding the northern pond.  This 
plan is on file at the Hollis town hall if an enlarged copy is required.  It can be seen from the prior decision of the 
1997 planning board that the northerly pond and its shoreline area were correctly interpreted as wetland. 

 

Figure 4 Site plan for Pitch and Putt Golf Course 1997 

 

  
The key point is that in 2019 the wetlands have not been delineated with concern for unauthorized 

activities or disturbed soils in accordance to with the 1987 Army Corps of Engineers Wetland Delineation manual 
due to improper interpretation of the ordinance.  Since the specific information I am presenting was not 
considered by the wetland scientists when evaluating the property, it is likely that wetland area of the 1997 
delineation, has been missed entirely.  Specifically the area surrounding the northerly pond.   From a Site 
Specific Soil Survey conducted by Christopher Guida on Sept 6 2019, it can be seen that there are disturbed 
soils surrounding the entire northerly pond.  Soil manipulation which occurred in the wetlands area surrounding 
the northerly pond constitutes an unauthorized disturbance     I have included an image of the first page of a 
violation notice written by the town of Hollis in 1998.  The entire two page letter is available in the town records if 
desired.  Town staff can be contacted at 603-465-2209 for assistance in obtaining the references.  

Unauthorized disturbance of the wetlands on the site 
Subsequent to the creation of the referenced plans of 1997, the site was approved to be developed as a 

golf course.  The wetlands on the site were specifically protected and no alteration was permitted within their 
boundaries.  In November of 1998 the Hollis planning board identified a violation of the site plan.  The violation 
included dredging of the northerly pond and destruction of its natural vegetative buffer.  It also required 
restoration of the wetlands.  
  



Z B A 2 0 2 0 - 0 0 1  D e f i n i t i o n  o f  w e t l a n d   P a g e  10 | 41 

 

I raise these concerns because the unauthorized destruction of the wetlands bears directly on the 
present wetland delineation.   Due to the complex history on the site and the unauthorized activities in the 
wetlands, according to the US Army Corps of Engineers Wetlands Delineation Manual of 1987 (USACE), a Level 
2 Onsite delineation is necessary.  This was not apparent without the information provided in the violation letter 
below.  Due to the improper direction provided to the wetland scientist, these concerns were not addressed by 
the review that was conducted.  The Hollis Zoning ordinance requires the 1987 USACE Delineation manual 
specifically.   This is particularly relevant because the 2012 Northcentral and Northeast Region Supplement (Doc 
# ERDC\EL TR-12-1) contains a different method for delineating atypical conditions like unauthorized 
disturbance which does not rely heavily on prior delineations.  

Figure 51998 Hollis Planning board violation letter page 1 
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 The most recent Site Specific Soil Survey dated 9-6-19 by the developer shows an area of disturbed 
soils surrounding the northerly pond, an image of the soil survey map is provided below.  The entire Site Specific 
Soil Survey map and narrative are on file a Hollis town hall for inspection. 

Figure 6 Map 10 lot 33-1 site specific soil survey 7/29/19 
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This site specific soil survey map corroborates the claims of unauthorized disturbance made in the 1998 
violation letter.   In addition, it clearly shows the extent of the shoreline area in which the unauthorized 
disturbance occurred.  

Proper process for delineating wetland in atypical situations per the Hollis Zoning Ordinance  
Per the US Army Corps of Engineers Wetlands Delineation Manual of 1987 (USACE), in more complex 

situations a Level 2 – Onsite inspection is necessary.   Following this process, the manual provides a flow chart 
in section D Subsection 2 which I have included below. 

 

 
 

 
 

 Considering the amount of prior alteration and the unauthorized activities on the site the proper method 
is a level 2, onsite inspection.  
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The flow chart below, taken from the USACE manual, describes the procedures for an onsite wetlands 
delineation.     

Figure 7 USACE flow chart page 50 

 
Step 2 of the flow chart directs the scientist to section F for atypical conditions such as man made 

disturbances.  Unauthorized activities such as the destruction of vegetation and dredging described in the 
violation letter represent an atypical situation which requires the procedures of section F. I have included the text 
of section F below for reference. 
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When searching for evidence of hydrophilic vegetation in these conditions, especially if it was removed 
by any unauthorized activities described on P73 the manual recommends relying on prior historic information in 
particular, prior site plans such as the plan referenced above.  Excerpt below from P76 of the USACE delineation 
manual.  

 
 

To identify the prior presence of hydric soils, similarly, historic information is to be used due to the 
manipulation of the surface soil layers per P 78 of the USACE delineation manual. 
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To determine prior hydrology, the same process is outlined.   Again historical records are to be used as 
per P87 of the USACE manual. 

 

Incorrect method for delineating wetland applied due to faulty interpretation of the ordinance 
The 2012 Northcentral and Northeast Supplement address the delineation of “difficult wetland situations” 

differently.  Specifically, it does not rely as heavily on prior delineation as the original 1987 USACE manual does.   
This sets a higher standard for identifying previous wetlands impacted by unauthorized activities.  Wetlands that 
would have been delineated according to the process for atypical situations set out in the 1987 manual may no 
longer be delineated as wetlands using the 2012 supplement.  During Mr. Gove’s review of the wetland 
delineation he relied on the US Army Corps of Engineers Regional Supplement to the Corps of Engineers 
Wetland Delineation Manual due to improper direction from the planning staff. 
 

Although it may be appropriate to use the 2012 Regional supplement to conduct delineations for state 
permits, the Hollis Zoning ordinance is explicit in its requirement that delineations be conducted in accordance 
with the 1987 USACE manual as can be seen below from section VIII of the Hollis Zoning Ordinance. 

 
 
Based on the information concerning the unauthorized destruction of the wetlands, the 1987 Corps of 

Engineer’s manual is clear that the wetland scientist is to rely on prior historical information to complete the 
delineation, it is important to revisit Mr. Gove’s review of the site plan of 3-29-19.  The planning board’s 
interpretations were incorrect because Mr Gove was not directed to conduct the delineation per the 1987 Army 
Corps of Engineer’s manual.  Had a proper delineation been conducted it is likely that the area around the 
northerly pond, approximately 2.08 acres, would have been identified as wetland.  Considering this information 
and the fact that we have a high quality assessment of the property prior the unauthorized activities we can 
accurately identify the area surrounding the northerly pond as wetlands based on the prior 1997 delineation.  
The Hollis zoning ordinance requires that a proper delineation be conducted according to the 1987 USACE 
Wetland delineation manual 
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Lack of wetland scientist stamp on the site plan dated 8/28/19 
 Further evidence that the planning board misinterpreted the definition of wetland in the Hollis Zoning 
Ordinance can be seen by the lack of the stamp of a certified soil scientist or professional wetland scientist on 
the existing conditions plan (sheet 6 of 22) dated 8/28/19.   The definition calls for the delineation to be 
conducted by a certified soil scientist or professional wetland scientist as can be seen in the reference below. 

 
 The Hollis subdivision regulations require all licensed individuals whose work appears on a plat to 
include their stamp.  Since the wetlands delineation does not include the stamp of the required scientist, it is 
further evidence that the planning board improperly interpreted the definition of wetland.  A proper interpretation 
of wetland would require the planning board to verify the stamp of the required scientist before approval of a 
wetland delineation. 

 

Recommendation 
The Zoning board should sustain this appeal.  The correct interpretation of the Hollis zoning ordinance 

requires that a proper Level 2, onsite delineation considering the unauthorized activity per the US Army Corps 
of Engineers Wetlands Delineation Manual of 1987 be conducted.  The following finding of fact is recommended 

 

 The Hollis Zoning Ordinance requires a wetlands delineation to be conducted exclusively in 
accordance with the Corps of Engineers Wetlands Delineation Manual of 1987. 

 The unauthorized disturbances on this property require a Level 2 onsite delineation in 
accordance with the Corps of Engineers Wetlands Delineation Manual of 1987.  
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Planning board’s interpretation of the definition of hydric soil 
 
The planning board incorrectly interpreted the definition of hydric soil as it relates to land on the subject property.   
The definition as provided in section XI paragraph C 2 h is included below. 
 

 
 

The developer conducted a site specific soil survey of the property but did not correctly identify the 
Pipestone soil that was found as hydric soil.   The planning board did not interpret the ordinance correctly as 
they did not apply the definition of hydric soils used in the “Field Indicators for Identifying Hydric Soils in New 
England Version 2, July 1998.  

Hydric soil remains hydric even if site hydrology changes 
  A prior wetland delineation in 1997 found considerable area of wetland in the south of the property.   

One of the three requirements for wetland determination is the presence of hydric soil.  The other two 
requirements are the presence of wetland hydrology and the presence of hydrophilic vegetation.  Since hydric 
soil is a soil developed under anaerobic conditions, it remains a hydric soil even if the hydrology or vegetation 
growing in it changes.  Since there was an area in the south of the property delineated as wetland in 1997, that 
area must have had hydric soil then, and it still does now.  Had the planning board correctly applied the definition 
of hydric soil as called for in the ordinance, they would have identified the pipestone soils found on the site as 
hydric.  

 

Figure 8 Area of wetland (hydric soil) as identified in 1997 

 
 

Site specific soil survey not conducted in accordance with Hollis Zoning Ordinance 
 The site specific soil survey was not conducted in accordance with Field Indicators for 
Identifying Hydric Soils in New England Version 2, July 1998 as cited in the Hollis Zoning 
Ordinance.  The map produced for the SSSS is evidence of the planning board’s incorrect 
interpretation of the ordinance.  It can be seen in the image of the developers SSSS on the 
following page that it was not conducted per the standard required by the Hollis Zoning 
ordinance. 
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Figure 9 Site specific Soil Survey submitted by the developer dated 9/6/19 

 
 

Recommendation 
 

The zoning board should sustain this appeal.  The correct interpretation of the Hollis zoning ordinance 
requires that a proper SSSS be conducted in accordance with Field Indicators for Identifying Hydric Soils in New 
England Version 2, July 1998 as cited in the Hollis Zoning Ordinance. The following finding of fact is 
recommended 

 

 Hollis Zoning Ordinance requires that hydric soils be identified in accordance with Field 
Indicators for Identifying Hydric Soils in New England Version 2, July 1998.  
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Planning board’s interpretation of the definition of net tract area 
 
The planning board incorrectly interpreted the definition of net tract area as it relates to land on the subject 
property.  The definition as provided in section VII is included below. 
 

 
 
  The planning board did not interpret this definition correctly.  The correct interpretation of the ordinance 
involves determining the area of the wetlands, the area of the surface waters and the area of the hydric soils as 
defined in the ordnance, present on the site. This calculation is to be performed based on the existing conditions 
at the site since doing otherwise would subvert the purpose of the zoning ordinance entirely.  The planning 
board incorrectly interpreted the definition as if it applied to a condition where the developer removed the 
northerly pond.  The correct interpretation requires applying the definition to the existing conditions prior to 
development otherwise the concept would be meaningless.   In addition, the planning board did not use the 
definitions of wetlands, surface waters and hydric soils set forth in the ordinance to perform the subtractions from 
gross tract area.  
 

The definition above implies that in order to correctly calculate the net tract area for this property one 
must first know the area of the wetlands, the area of the surface waters and the area of the hydric soils present 
on the site.  I will cover each of the excluded areas individually below. 
 

Wetland 

 
 Wetlands are defined in our zoning ordinance Sec VIII definitions section as below. 
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In order to establish the area or existence of wetland on a property, the services of a certified wetland or 
soil scientist must be engaged.   Per Hollis Zoning Ordinance sec VIII, The certified scientist must follow the 
Army Corps of Engineers Wetland Delineation Manual of 1987 which requires the presence of all three of the 
following conditions, prevalence of hydrophilic vegetation, hydric Soil, and wetland hydrology.  The manual 
provides a flow chart and worksheets to serve as a guide to the wetland scientist.  In addition, the manual has 
specific processes for addressing atypical wetlands such as those on the golf course property.  Conducting an 
onsite evaluation, carefully following the flow chart and completing the worksheets is the required way to perform 
a delineation for a complicated situation such as the one presently before the board at map 10-33-1 which 
includes manmade and natural wetland features. 

 
The developer has submitted an existing conditions map indicating that there are no wetlands on the 

property.   The town independently hired a second wetland scientist, Mr. James Gove to review the developer’s 
findings.  In his report Mr. Gove specifically states “two areas of jurisdiction were found” He is referring to the two 
ponds located on the site.   

 
It is likely that Mr. Gove would have included the area previously identified as wetland around the 

northerly pond as well, if his review was conducted per the 1987Corps of Engineers delineation manual as is 
required by our ordinance.   Mr. Gove conducted the review in accordance with the 2012 regional supplement for 
the northcentral and northeast region (Doc# ERDC/EL TR-12-1) to the 1987 manual.  The supplement has 
different procedures for delineating “difficult wetland situations” and does not rely as heavily or prior delineations.   
The 1987 manual has a process that reverts back to any historical delineations.  This would delineate areas 
around the northerly pond as wetland.  Regardless of the method of delineation, in all cases at a minimum, the 
area of both ponds are considered wetlands. 
 

The developer has claimed that although the ponds have been identified as wetlands by 2 certified 
wetland scientists, they do not need to consider them as such when performing the calculation of Net Tract Area.  
This can be seen from note 5 on their site plan of 8/28/19.  The planning board’s incorrect interpretation of the 
definition of Net Tract Area is due to their reliance on this faulty claim. 

 

Figure 10 Note 5 from developer’s site plan of 8/28/19 

 
 

Based on this definition of wetlands and the reports submitted by Mr. Guida and Mr. Gove.  It is clear 
that both ponds are wetland according to Hollis Zoning Ordinance.  The approximate area of the northerly pond 
is 11,052 sq. feet, the area of the southerly pond is 3365 sq. feet.  
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Figure 11Wetland Delineation Review from Gove Env. P2 

 
 
 
I have contacted Craig Rennie who serves our state at the Wetlands Bureau as the Inland Wetland 

Supervisor regarding the claim that the developer could fill the northerly pond without a permit since they claim it 
is man-made.   Mr. Rennie is familiar with the details of this project since he met with Mr Guida for a pre 
application meeting on July 23rd of this year.   Mr. Rennie confirmed that both ponds are wetlands and filling 
either pond would require a state wetland permit.   Images of emails from Mr. Rennie are included on the 
following page. 
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Text in yellow highlighted for emphasis 
 

Figure 12 Letter from New Hampshire DES inland wetland supervisor 10/7/2019 

 

Figure 13 2nd Letter from New Hampshire DES inland wetland supervisor 10/7/2019 

 
Considering the determination above, it is clear that the developer cannot fill the northerly pond at will as 

they have claimed.   Both the northerly and southerly ponds are clearly wetland per the definition in the Hollis 
Zoning Ordinance.  The site plans submitted by the developer incorrectly call out these areas as non-
jurisdictional in several locations. 
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Surface Waters 

 
Surface waters is defined by Hollis Zoning ordinance in Sec XI C 2 q as included below.

 
Determining the area of a surface water is straight forward.   A square footage calculation of the 

maximum annual extend of the limits of the water on the ground is sufficient.  The definition of surface waters 
does not provide an exemption for manmade ponds.  Since the ponds on site meet the definition of wetlands and 
the definition of surface water their area needs to be deducted from the gross area at least once.  The definition 
of surface water is broader than that of wetland since the specific tests of the Army Core of Engineers Manual 
are not imposed.  This means that the area of surface waters must be deducted from the net tract area total 
weather they are classified as wetlands or not.  

 

Hydric Soil 

 
Hydric Soil is defined in by Hollis Zoning ordinance Sec XI C 2 h as included below 

 
Most recently, the developer has submitted a site specific soil survey which identifies hydric soil in 

generaly the same area at the southern end of the property that Mr Tim Ferwerda  identified it in his 1997 
wetland delineation.   A Site Specidic Soil Survey is the most accurate method of determining the soil types at a 
high resoloution on a property.  The soil type is identified as pipestone and it is classified as hydric per the 
Natraul Resources Conservation Service’s (NRCS) official database.  The NRCS Web soil survey tool identifies 
pipestone as a “poorly drained” hydric soil.  https://websoilsurvey.sc.egov.usda.gov/App/HomePage.htm 
 
  

https://websoilsurvey.sc.egov.usda.gov/App/HomePage.htm
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Yellow highlight added for emphasis 

Figure 14 Web Soil Survey data for pipestone soil 
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Figure 15 9/6 Site Specific Soil Survey map showing pipestone hydric soil area highlighted 
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Pipestone soil area highlighted. 

Figure 16 Enlargement of southern section of Site Specific Soil Survey map.   

 

 
 
Area estimation based on measurement of submitted map. 12,312 square feet or .283 acres  



Z B A 2 0 2 0 - 0 0 1  D e f i n i t i o n  o f  n e t  t r a c t  a r e a   P a g e  27 | 41 

 

It is important to keep in mind that hydric soil is soil which has formed in an oxygen depleted 
environment.   Since we know that this area was delineated as a wetland in 1997, we know that it not only 
supported hydrophilic vegetation, but it also had the hydrology required to be classified as a wetland.  This 
means that even if the water table has lowered since the 1997 delineation, the soil is still classified as hydric soil 
regardless of whether or not it presently has the vegetation or hydrology to be delineated as wetland.  The 
takeaway is that even if the soil was drained, it remains hydric soil. 

A proper calculation of the net tract area for this project would begin with the area in the R&A zone.  Next 
subtract from this the area of the wetlands as delineated per the 1987 Army Corps of Engineers (ACE) manual 
not including surface waters.  Next the area of the surface waters must be subtracted. (northerly pond and 
southerly pond).  Finally, subtract out the area of hydric soils which are not already defined as wetland. 
 
  8.077   Area in R&A Zone in acres 
 -    .208 Approximate Area of wetlands delineated per 1987 ACE manual (not including surface waters) 

  -    .254 Area of surface waters of northerly pond in acres 
 -       .077 Area of surface water of southerly pond in acres 
 -   .283 Area of Hydric Soils not delineated as wetlands in acres 
------------------------------------------------------------------------ 
     ~ 7.255 acres is the Net Tract Area 

 
  

Before allowing this project to progress further, it is important to correctly compute the net tract area.  As 
I have demonstrated, based on the review of the town’s expert wetland scientist, Mr. Gove and the data 
supplied in the developer’s Site Specific Soil Survey, the areas of surface water and hydric soils must be 
removed from the total area in the RA zone in order to correctly calculate the net tract area.  

 
It is important for members to challenge any unsupported claims made by the experts.  The town’s 

residents are relying on the appointed members of the town’s boards to act in their best interest to the limits of 
state law.  Please make sure that all the experts’ claims receive critical scrutiny.   

 

Recommendation 
I recommend that the zoning board sustain this appeal and issue the following finding of fact: 

 

 Calculation of the area surface water is to be conducted based on the initial conditions of a site. 

 The proper calculation of net tract area requires subtracting the area of the two ponds on the site as well 
as the area of pipestone soil on the site as well as area delineated as wetlands per the Hollis zoning 
ordinance from the total area in the R & A zone 
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Planning board’s interpretation of the definition of buffer zone  
 
The planning board incorrectly interpreted the definition of buffer zone as it relates to land on the subject 
property.   The definition as provided in the section XI C 2 c is included below. 
 

 
In two specific instances, the planning board incorrectly interpreted the definition of buffer zone as it 

relates to this project.  Firstly, the Northern pond is actually an altered natural wetland.  The 1997 planning board 
determined this to be the case and correctly applied a 100 foot wetland buffer to the prior golf course proposal.   
In the case for which this appeal is taken, the planning board failed to apply the 100 foot wetland buffer as is 
required.  The northern pond is a natural wetland as can be seen on Historic USGS Quadrangle maps dating to 
the 1940s.  The planning board incorrectly interpreted a dredging action that occurred in the 1960s to allow an 
exemption to be taken from this buffer.   Secondly, the planning board did not consider the limits of hydric soils 
when determining the proper buffer zone.   Hydric soil is present in the southern area of the property as identified 
on the developer’s site specific soil survey as soil type 314B (pipestone). 

 

Buffer zone of the northerly wetland/pond 
The site plan below submitted in 1997 correctly identifies a 100 foot buffer around the northern wetland 

area.  It is understood that the wetland delineation may change over time, but the application of the buffer is still 
required even if the actual area of the wetland delineation done in 2019 has reduced, it is important to apply the 
wetland buffer 100 feet from the presently delineated wetland.   The developer has claimed that the 100 foot 
wetland buffer does not apply since the pond is manmade. 

 

Figure 17 Site plan for Pitch and Putt Golf Course 1997 Northerly wetland buffer highlighted green 
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Figure 18  Site plan of subdivision of Map 10 Lot 33-1 8/28/19 page 2 of 22 

Note the lack of the proper 100 foot buffer around the northerly pond 
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Incorrect assertions of the On-Site Soil / Pond Evaluation conducted by Chris Guida 
The developer has submitted an On-Site Soil / Pond Evaluation conducted on lot 10-33-1.  This letter is 

a key part of the developer’s claim that the wetland buffer should not be applied to the northerly pond.   I have 
reviewed the letter and I find several logical errors in the arguments the developer has put forth.   These errors 
led the planning board to an incorrect interpretation of the required buffer zone.  I have included an image of the 
first page of the letter as a means to eliminate possible confusion regarding which letter I am referring to.  The 
entire official copy on file at town hall for review. 

Figure 19 On-Site Soil / Pond Evaluation by Chris Guida 

 



Z B A 2 0 2 0 - 0 0 1  D e f i n i t i o n  o f  b u f f e r  z o n e  P a g e  31 | 41 

 

The developer states that “aerial photos and site characteristics” support the evaluation that both ponds 
have been manmade.   Although the ponds were manmade, the northerly pond was actually a preexisting 
natural wetland before it was dredged in the 1960s.  The developer is confusing the New Hampshire State 
determination of a jurisdictional wetland with the definition of a wetland per the Hollis zoning ordinance.  As you 
know the state regulations are a minimum requirement, but our Hollis Zoning Ordinance imposes stricter 
regulations in many areas.  In the case of determination of whether an area of wetland is protected, the Hollis 
regulation includes its own definitions of surface water and wetland which must be used when considering the 
language of the ordinance.   The developer has quoted language from RSA 482-A:3 IV(b), this state statute 
simply allows for the maintenance and repair of certain exempt wetland features, it does not provide an 
exemption from the Hollis Zoning Ordinance.  The town has written its definition of wetland clearly and the state 
RSA quoted by Mr. Guida has no bearing on the definition in our ordinance.  
 

 
The definition of wetland in the Hollis Zoning Ordinance is any area that is saturated by surface or 

ground water and supports vegetation adapted for life in saturated soil.   The ordinance continues to explain how 
to delineate the edge of a wetland and determine its buffer.   
 

Misinterpretation of exemption of buffer for agricultural/irrigation ponds 
In consideration of the important agricultural enterprises of Hollis, our ordinance exempts manmade 

agricultural/irrigation ponds from the 100 foot buffer requirements and regulations.  This exemption does not 
apply to the northerly pond since it was a wetland prior to being deepened.  The northerly pond requires a 100 
foot buffer per the ordinance since it was originally a natural wetland and since it is not being used as an 
irrigation pond.   This interpretation was correctly applied in 1997 when the golf course was constructed.    
 
Sec XI,C,3D 

 
  

Not only is the exemption above limited in its relief to only the 100 foot buffer and its regulations, it 
specifically exempts only agricultural irrigation ponds.  The developer is proposing a residential development.   
The pond included in this development is clearly not an agricultural pond.  The fact that it may have been used in 
that manner in the past does not justify an exemption under section XI,C,3D.  It is clear that the pond is not 
being used now as an agricultural/irrigation pond and the proposed future use has no relation to 
agriculture/irrigation, but even the most recent past use was not related to agriculture since the property was 
used beginning in the early 2000s as a golf course.   It is not clear why the developer’s assertion that the pond 
had been used for agriculture/irrigation in the distant past would justify it being considered for an exception to the 
100 foot buffer requirement.  It has been approximately two decades since it could have been used for 
agricultural purposes.  These claims by the developer have led the planning board to incorrectly interpret the 
definition of buffer zone 

 

Evidence of natural wetland preexisting the dredging of the northerly pond in the 1960s 
Although I believe that I have shown that weather or not the northerly pond is manmade is immaterial to 

the proper application of the 100 foot buffer, I would like to present the evidence that the northerly pond is in fact 
not manmade wetland, but altered natural wetland.   It can be seen on the 1944 and 1950 USGS topographic 
maps.    Mr. Guida’s letter indicates that “aerial photos and site characteristics support the evaluation that both 
ponds have been man-made/altered…”  
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 I believe this statement has caused considerable confusion since Mr. Guida chose to describe both 

ponds in the same sentence.  A more precise description would be that aerial photographs support the 
conclusion that the southerly pond was manmade.  The northerly pond was a natural wetland before being 
deepened.  This fact can be seen by observing its location on the USGS survey map of 1944 and 1950 depicted 
below. 
 

Figure 20 1944 USGS Pepperell Quad 

 
  

Note the pond 

identified on 

the map 
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Figure 21 1944 USGS Pepperell Quad with site plan overlaid 
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Figure 22 1950 USGS Pepperell Quad with site plan overlaid 

 
 

 
 
Mr Guida’s report clearly indicates that there is a wetland area around both ponds.  In fact, the 

developer’s submitted site plan shows the wetland boundary around the northerly pond, and presumably would 
have shown the boundary around the southerly pond had it been depicted.  The wetland area is identified on the 
site plan with a dash followed by three dots.  These references are highlighted in red below 

Figure 23 Site plan submitted by the developer 5/10/19 
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Figure 24 Site plan submitted 5/10/19 showing wetlands delineated at northerly pond 

 

 
It not my intention to take these citations out of context.  I have provided limited citations only in an effort 

to communicate effectively.  Each of these references is available in the planning board file 2019:005 or on the 
internet at the urls referenced.   

 
In a separate letter to the town of Hollis Planning Board, submitted by Fieldstone Land Consultants on 

May 11th regarding a wildlife habitat evaluation, the developer claims that there are no wetlands on the site.  This 
claim is based on the contention that the ponds are “not part of a previous natural wetland system”.  As I have 
shown, both the USGS maps of 1944 and 1950 show a previous natural wetland at the location of the northerly 
pond.  This incorrect statement may have led to the planning board’s incorrect interpretation of the buffer zone.  

The USGS maps and prior soil studies strongly contradict the claim Mr. Guida makes above, invalidating the 
conclusion that the 100 foot buffer zone should not apply to the northerly pond.  
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Figure 25 Image of first page of the wildlife habitat evaluation 
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The developer has pointed to Sec XI 3 d of the Hollis Zoning Ordinance which exempts certain water features 
from the 100 foot buffer as a means of claiming that the 100 foot buffer does not apply to the northerly pond.   I 
will explain the logical errors in this argument.   I have included the reference to relief from the 100 foot buffer 
below. 

 
 

Table 2 Work sheet to determine if a water feature is exempt from Hollis’ 100 foot wetland buffer. 

 Criteria for exemption of the 100 foot buffer Northerly wetland 

i manmade ditches and swales No 

ii sedimentation/detention basins or ponds No 

iii manmade agricultural/irrigation ponds and swales No 

iv fire ponds No 

v a septage or manure lagoon No 

vi silage pits No 

vii a wetland or surface water of 3,000 square feet or less not associ-
ated with any other wetland, 
drainage-way, or surface water which does not meet the definition 
of a bog or vernal pool 

No 

 
In Fieldstone Land Consultants letter to the town of Hollis Planning Board, submitted by on May 11th, the prior 
use of the ponds in question is identified as irrigation.   

  
Based on the developer’s letter cited above it seems that they consider the water features manmade 

irrigation ponds.  This is not an accurate assessment.  The northerly pond is not manmade, but an altered 
existing wetland.  I have shown that it existed as far back as 1944.  It may have been modified or altered, but it is 
not manmade.  Secondly, the proposed use is an ornamental pond in a residential subdivision and the most 
recent prior use was as a golf course water hazard.   Neither of those uses are listed as exempt water features.  
In fact the planning board in 1997 correctly imposed the 100 foot buffer presumably for this reason.  It certainly 
has had no function related to agriculture.  In order for the pond to be considered an irrigation pond it would have 
had to be used as the source of water to be used for assisting the growth of vegetation  The language of sec XI 
3 d only exempts “manmade agricultural/irrigation ponds and swales”   This language cannot be conveniently 
interpreted to exempt all manmade ponds.  Based on this flawed reasoning the developer has claimed that the 
pond does not require the 100 foot wetland buffer as set out in the town ordinance.  This has led to the planning 
board’s incorrect application of the buffer.   
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Buffer zone of the southerly area of hydric soil 
 
The planning board incorrectly interpreted the definition of Buffer zone as it relates to land on the subject 
property.   The definition as provided in the section XI C 2 c is included below. 
 

 
The planning board did not consider the limits of hydric soils when determining the proper buffer zone.  

Hydric soils are present in the southern area of the property as identified on the developer’s site specific soil 
survey.  I have included a site plan from 1997 which shows the 100 foot buffer of the property correctly applied to 
the area of hydric soil in the southern part of the property.   The planning board’s incorrect interpretation of the 
definition of buffer zone led to the exclusion of this 100 foot buffer in the 2019 approval.  

 

Table 3 Site plan for Pitch and Putt Golf Course 1997 Southerly buffer highlighted green 
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Below is an image of the developer’s Site Specific Soil Survey Map on July 29th 2019.   Note the lack of a 100 
foot buffer that should be applied to the hydric soils in the southern section of the property. 

Figure 26 Map 10 lot 33-1 site specific soil survey 7/29/19 hydric soils highlighted yellow 

 
The key point is that the 100 foot buffer not only applies to delineated wetlands, it applies to areas of hydric soil 
that lack the vegetation or hydrology to be delineated as wetlands.   
 

Recommendation 
I recommend that the zoning board sustain this appeal and issue the following finding of fact: 

 

 The 100 foot buffer zone applies to the northerly wetland since it does not meet the criteria for 
exemption under Sec XI 3 d of the Hollis Zoning Ordinance  

 The 100 foot buffer zone applies to the southerly area of hydric soil on the property. 
 
References 
OnSite Soil / Pond Evaluation letter Planning Board File 2019:005 
1944 USGS Topographic Map  http://docs.unh.edu/MA/pepp44ne.jpg  
1950 USGS Topographic Map  http://docs.unh.edu/MA/pepp50ne.jpg  
Map 10-33-1 Site plan dated 5/10 Planning Board File 2019:005 
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Planning board’s interpretation of the approval of dredge and fill permits 
 

The planning board incorrectly interpreted approval requirements as set out in section XI paragraph C 3 
a of the Hollis zoning ordinance.  This section is provided for reference below. 

 
The planning board incorrectly interpreted the section above in failing to consider the approval of the 

conservation commission as is called for in the ordinance.   The ordinance specifically calls for the approval of 
the Conservation Commission.  The planning board’s decision letter does not condition approval of the project 
on the Conservation Commission’s approval of the required dredge and fill permit.  The lack of the 
Conservations Commission’s approval as a condition is evidence of the planning board’s faulty interpretation of 
the ordinance. 

 

Figure 27 Image from the developer’s site plan dated 8/28/19 

 
 
Note #8 indicates that an NHDES dredge and fill permit is required to fill the southerly pond.  The 

planning board incorrectly interpreted the ordinance by not conditioning its approval on the approval of the 
Conservation Commission as the ordinance requires.  A correct interpretation would require that the 
Conservation Commission vote to approve or disapprove of the fill permit for compliance with the ordinance prior 
to its final approval by the planning board.  

 

Recommendation 
I am requesting that the zoning board sustain this appeal and issue the following finding of fact. 
 

 Dredge and fill Applications require approval by the Conservation Commission  
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Conclusion 
 The zoning board serves a crucial function in its role as arbiter of appeals from planning board 
decisions.  It is the zoning board that has the opportunity to narrowly focus on the language approved as 
ordinance by the voters of Hollis.  This allows the members of the zoning board to think critically about claims of 
the developers and about the specific text of the ordinance.  I appreciate the time and thought that members 
have invested in reading this report and in reviewing the facts presented.  I hope the zoning board will vote to 
uphold this appeal and to protect the interests of the town of Hollis as expressed by prior town leaders and 
voters. 

 

Table 4 Recommended findings of fact 

Item Subject Recommended findings of fact 

1 Surface Waters  Ponds are considered surface water weather they are 
manmade or not 

2 Wetland  The Hollis Zoning Ordinance requires a wetlands delineation 
to be conducted exclusively in accordance with the Corps of 
Engineers Wetlands Delineation Manual of 1987. 
 

 The unauthorized disturbances on this property require a 
Level 2 onsite delineation accordance with the Corps of En-
gineers Wetlands Delineation Manual of 1987.  

3 Hydric Soils  Hollis Zoning Ordinance requires that hydric soils be identi-
fied in accordance with Field Indicators for Identifying Hydric 
Soils in New England Version 2, July 1998.  

4 Net Tract Area  Calculation of the area surface water is to be conducted 
based on the initial conditions of a site. 
 

 The proper calculation of net tract area requires subtracting 
the area of the two ponds on the site as well as the area of 
pipestone soil on the site as well as area delineated as wet-
lands per the Hollis zoning ordinance from the total area in 
the R & A zone 

5 Buffer zone  The 100 foot buffer zone applies to the northerly wetland 
since it does not meet the criteria for exemption under Sec 
XI 3 d of the Hollis Zoning Ordinance  
 

 The 100 foot buffer zone applies to the southerly area of hy-
dric soil on the property. 

6 Conservation Commission 
Approval of dredge and fill 
permits 

 Dredge and fill Applications require approval by the Conser-
vation Commission  

 


